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2 IONS D 2 Ai Wo ne ieee AA o ” 
of EORGE ROSS of Balnagows obtained a Charter, under the Great Seal, granting the Eſtate 
and Barony of 4 unto, him and the Heirs Male of his Body; Remainder to David Roſs 
bf Pitcaby, and the irs Myje of his Body ; with like Remainders to Aleuander and Hugh Roſs ; 
+ ©» Remainder to his own Heirs Male and Afligns g But dying before he. had compleated his Title by 
Tnfeftmept, his Son David was, by Precept out of the Chancery, infeft as Heir Male of; the Body of his 
Farher, andthe Inſtrument thereof recorded; the 22d of Aru 16133. 
The Family A fairs aer iſarder at the Time of David's coming to the Eſtate; his Father 
Jeft him moch ihcumbred, and thoſe Incumbrances were increaſed by himſelf. And in the Year 167, a 
Grant was made. y: the: Crown, of 1 and his Father's lingle and Liferent Eſcheats, (i. & their whole per- 
ſonal and the Rents; and Profits of their real Eſtates) and a Decreet of Declarator thereof was obtained by 
George Roß of 2 the Crown's Grantee. was 
Walter, Murray and Alexander Lindſay, two of David's Creditors, got Decreets of 
of Balnagetm, and the like Proceſſes were brought by other Creditors. 


» ol Appriſing of the Eſtate 
. © Under.thele ct Dove Roſs applied 10 Jm Lord Roſs for | Albiſtance to reſcue him and his 

Family from ay oor uin; and Lord Roſs accordingly interpoſed between him and his Creditors, by 
he purchaſing from eorge Roſs of Thurs/cr 6ig his Grant of the ſingle and Liferent Eſcheat 1 and from Walter 
_—_— abt raw Mexander Lind/ay their Decreets of Appriſing, whereon Lord Roſs paſſed a Charter under the 


Great Seal, and was infeft.;, . | >» | 
leaving one Son likewiſe named David, an Infant of two or three Years old; 


Hobid Roſs died ſuddenl, 


„ ;;B ( 


1. 
wor: t 
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denly 
and after his Death, his and his Father's Creditors feized on the Eſtate of Balnggoum; and to ſuch Extre- 
mity of Diſtreſs was the Family reduced, that the Expence of David the Second's Maintenance and Educa- 
2 Lord Roſs, in execution of his Plan for preſerving the Family of Balnagown, con veyed the whole Eſtate 
wer {which then "ors to him by the Expiry of the Legal of the two Apprilings be had purchaſed as before- 
— «7obich falling, 10 return to the ſaid James Lord Roſs and his Heirs aud Affiens;” but dying before David 
„han Roſe had compleated *. under this Deed Milian Lord Roſe, Son of Lord James, made up Titles to 
„ Was infefted z and afterwards, wiade à Conveyance thereof, not only confirming his Father, Lord James's 
— 2 2 es fad 2 ADE the whole Eſtate. “ 4 thy. ſoid David ae Second, and' the Heirs Male of bis 
„ David Roſs of Pitea (thy Repoory nt's Anceſtor) and Hugh Roſs of Tallie, two of the Remainder Men 
e the Title was compleated on this Diſpoſition, and being ſucceeded 
| tis Brother Robert Lord Roſs, who, after ſerving Heir, and being infeft in the Eſtate of Balnagocon, executed 
Tia a Ratiß cation of the two -Canveyances made by his Father and Brother to David Roſs the Second, and 
I failing, to return to the Ca Robert Lord Rok, his Heirs and Succeſſors whatſoever.” 
A Charter under the Great Seal, containing a Neve damys, paſſi d on this laſt mentioned Diſpoſition 
te ſuo legitime, procreatis ſeu procreandis 3 Qubuas Dificientibus reverſur. prædiletto noſtro conſanquineo Roberto 
Domino Roſs de Halkbead et Melvill cuſgue Heredibus et Aſfignatis quibuſcunque.” And of this Date In- 
kink, After this David's death, his Son, David the Third, was ſerved Heir in ſpecial to his Father, and infeft 
1% on the Charter of 1648, David Roſs of Pitcalny, Anceſtor to the Reſpondents, being then his Tutor at Law. 
* , Biſhop of Roſs, he obtained a Charter from the Biſhop of that Part, limiting it to him and his Heirs Male 
. whatſoever, and was infeft thereon. | 
"Relation, and deſiring to preſerve a Repreſentation, and make himſelf eaſy for the Remainder of his Days, 
ſought ſome Man of Opulence for a Succeſſor, who would undertake to clear the Eſtate, and actually was in 
their younger Sons; but theſe Treaties coming to nothing, Alexander Earl of Murray (whole Siſter David 
had married about twenty Years before) was applied to, and an Agreement made with him, on behalf of his 


tion was defrayed by voluntary Contribution of Friends, and continued ſo down. to 1630. 
„ nd the mentioned) ©* to id Roſs the Second, end to the Hirt Male lawfully to be got of bis | Body allenarly 
his Father, and paſſed a C under the Great Seal, of the Eſtate of Ba/nagown, by virtue of which he 
ud of * * Body ;, wwhom failing, to return to the ſaid: William Lord Refs, bis Heirs and Ag. Hund to this Deel 
mw. * William Lord Roſs likewiſe died be 
granted anew the whole Eſtates, ** 1 the ſaid David Roſs the Second, and the Heirs Male of his Body; whom 
Grat granting the Eſtate of Ba/nagown, ** Davidi Roſs de Balnagoten, cjuſque Hæredibus Maſculis de corpore 
feftment was taken on the ſaid Charter. 
But a very ſmall Part of the Eftate (ſcarce a Tenth of the Whole) coming out afterwards to be held of the 
David the Third, after ſtruggling many Years to retrieve his Family Affairs, having no Children or near 
treaty ſucceſſively with the Lord Prefident Dalrymple, and Lord Roſs, for a Settlement thereof on one of 
youngeſt San Francis Stuart, Eſq; then under Age. 


n. Accordingly, by Deed of Entail of this Date, the ſaid David Reſs did, in conſideration of a Sum of 
Tb - Money paid to him by the Earl of Murray for his Son Francis, and of the ſeveral other Conditions of the 
luke the Settlement performable by the ſaid Francis and the Heirs of Entail, ſettle his Eſtate on himſelf and Lady for 
Life ; remainder to Francis Stuart, and the Heirs Male of his Body; remainder over to the colateral Branches 
of the Family of Balnagown, with a Power to David Roſs to raiſe Money for Payment of Debrs chargeable 
on the Eftate ; and Francis Stewart, and the Heirs Male of his Body, were reftrained from aliening, incum- 
bering, or altering the Courſe of Succeſſion ; but Francis was thereby bound to diſcharge the Debts affecting 
the Eſtate, which were then computed to amount to 73, 866 J. 135. 4 d. Scots, (63221. 45. 534. Sterling) 
as ſoon as he came to Age. = ; 

a> nd h. A Charter under the Great Seal, and Infeftment, paſſed on this Entail, and the ſame was recorded in the 

tar a6, age of Tailzies. | L 
rancis Stewart, when of Age, was not pleaſed with the Bargain his Father had made for him, being per- 
ſonally bound to the immediate Payment of large Debts which he was unable to pay, his Poſſeſſion of the 
Eſtate very remote, there being two good Lives upon it, and whenever it took place, himſelf and his Chil- 
dren fettered by a ſtrict Entail ; and on a Failure of Iſſue Male of his own Body, the Eſtate going over to 
rangers. Theſe Conſiderations made him backward in performing his Part of the Contract: T.. e Conſe- 
| quence of which was, that David Roſs brought an Action of Reduction to ſet aſide this Entail for non- per- 
'* . Jormance of Covenants on the Part of Francis, who ſometime after accepted the Entail; and in 1702, pur- 
chaſed of George Roſs, or his Aſſignee Roderick Ding wall, an Appriſing on the Eſtate of Song, 3 
. | Meltment 


7 
5 


70 Infeſtment had been obtained in 1686: taking the Conveyanee thereof to David Roſi and Lady Aune his 
| Wife for their Lives; remainder to himſelf, his Heirs Male and Aſſgng whatever. But after a 
Struggle under the Load of Debts he had vndertakets.t diſchartze nt Jorg and becoming boun, 
tor others, whereby he had ſunk his own Fortune, and yet all proving ineffectual, he ſought at laſt to be 
relieved from a Bargain which after twenty-one Years Trial had proved ſo unfortunate to him; and with 
Den Roſs's Conſent, ſet on foot and concluded a,Treaty with n . ſubſtituting him in 
is on Place. ee. ; 
x706, Oftober 1t. Accordingly David Roſs and Francis Stuart, for their pes Intereſts under the Settlement of 16 
Second Settlement of the 


| 8 

— 2 and Charter and Infeftment following thereon, did of this Date (in conſideration of 63,000 Mer ks (in — 

Roſs and Franei Stuart. ling 3 500 J.) paid by Lord Rofs to Mr. Stuart, being the Amount of the Sums advanced by him under his 
Covenants ; and of Lord Roſs's Obligation to relieve him of the principal Sum 6f 147337. 6 J. 8 d. Sy 


(in Sterling 1227 J. 16 s. 6 d.) for Which he had become bound for David Roſi, and of all the other Cove. 


nants pertormable by him under the Settlement of 3685) ſell and convey the Eſtate of Balnagotonz to Dabid 
Roſs for Life; remainder io William Lord Roſs, and the Heirs Male of his Body; with various Limitationg 
and Conditions, particularly the Reſervation of a Life Eſtate in all the unwadſetted, bt unmottgaged Lands, to 
Lady Anne, David Roſys Wife, and an Obligation on Lord Re to pay off the teal Debts. affecting the 
Eftate ; and a Power was reſerved to David Roſs to borrow Money for Payment of Debts, and to him and 
Lord Roſs jointly, to alter the Entail, and even ſell the Eſtate. 
Of the ſame Date, on the like Recital, to the fame Perſons: and Uſes, and under the like Reſtrictions, 
David Roſs and Francis Stuart conveyed the Eſtate of Balnagoton, as veſted in them by the ſepatate Title 
acquired from Roderick Dingwall, 8 2 ET) 2Nr1 1144) E | | 
2707, September 3. By virtue of the Power reſerved to David Raſi and Lord Roſs of altering the Entail, they; of this Date, 
Sertlement 57 executed another Entail, ſettling the Eſtate, on the Failure of Lord Roſs and his Iſſue Male, on his Daugh- 
| tets and the Heirs of their Bodies 3 remainder to his Brother General Charles Roſs; and a Power again reſerved 
to David Roſs and Lord Rojz to alter this Settlement or ſel] the Eſtate. WN 5 
Lord Roſs having ſunk a large Sum of Money, and entangled his own Family Affairs by great Advances 
to and for David Roſs and his Eſtate, which was ſtil} ſubject to twWo Lives, and might long continue ſo, be- 
came in very few Years as much tired of his Bargain as Mr, Stuart had been; therefore applied to his Bro- 
ther General Charles Roſs, whoſe Circumſtances ſuch a Purchaſe ſuited better, to caſe him of this Load. The 
Alteration was very acceptable to David Roſs, as it preſerved a ſeparate Repreſentation of his Family, the 
Point, which next to his own Eaſe, he had moſt at Heart. eee ET 
And by Deed dated in April 1711, David Roſs,: Lord Roſs, and his Son George, Maſter of Roſs, (in cot. 
Fourth Settlement by ſideration of 55001, Sterling, paid by the General to Lord Roſs, the Amount of his Advances for David) 
David Roſs and Lon ſold and conveyed the Eſtate of Balnagown to the General, his Heirs and Aſſigns whatſoever, on Condition 
. that they ſhould always bear the Name and Arms of Roſs and Balnagown, and reſerving the Life Eſtates 
i of David Roſs and Lady Anne his Wife. N 8 | 
| David Roſs died in 1711 but nothing beneficial came to General Roſs, till the Death of Lady Am, 
who held for Life all the unwadſetted or unmortgaged Part of the Eftate, which happened in 1719 ; and 
a. in 1727, General Roſs having redeemed the outſtanding Mortgages, made a new Settlement of 6 Eſtate, 
in failure of Iſſue of his own, on the late Charles Roſs and certain other Deſcendants of his the General's Fa- 
ther Lord Roſs; remainder to the Reſpondent's Father, with ſeveral Remainders over, 
Reſpondent's Father re- General Roſs having paid David Roſs's perſonal Debts to a conſiderable Amount, ſued Proceſs againſt 
nounced to be Heir to Malcolm Roſs of Pitcalny (the Reſpondents Father) to enter Heir to David Roſs z and upon his renouncing, 
D . obtained an Adjudication of the Eſtate of Balnagown, Copnitionis Cauſa, for ſeveral accumulated Sums, 
. amounting in the whole 68, 800“. Scots, (in Sterling 57337. 65. 8 d.) * 90 . 
Refondent's Father nd Malcuim Roſs of Pitcalny, held a Part of the Eſtate as Leſſee under General Roſs from 1711, to his own 
Reſpondent Pate iy Death in 1734 3 and the Poſſeſſion was continued ſome Years after by the Reſpondent. 
Part of Generel Roſs, General Roſs died in 1732, and was ſucceeded by his Nephew the ſaid Charles Roſe 
8 died, In 1738, the Reſpondent, whoſe Anceſtor 123 Years before bad, as a colateral Relation, a Remainder in the 
Preſent Is. Eſtate of Balnagown limited to him by the Settlement of 1615, brought an Action of Reduction and Improba- 
tion as Heir Male of the laſt David Roſs, againſt the ſaid Charles Roſs, for ſetting aſide the ſeveral Settle- 
ments of 1685, 1706, 170), and 1711, under Pretence, that theſe Deeds had been fraudulently obtained 
upon falſe Suggeſtions from the ſaid David Roſt, a weak Man, and incapable of managing his Affairs. 
Appellant's Objeftion The Defendant inſiſted, that the Settlement of 1615, under which alone the Reſpondent could claim, 


to Reſpondent's Anſwere had been altered by the three ſeveral Diſpoſitions of 1630, 1638, and 1047s the Charter and Infeftment of 
t 


David Roſs the Second of Balnagown, in 1648, and the Charter and Infeftment of the laſt David Roſs, as 
Heir in ſpecial to his Father. That under theſe Titles, the Eſtate had been poſſeſſed for upwards of à 
Century; and as thereby, on the Failure of Iſſue Male of David Roſs the Second, the Eſtate of Balnagoun 
(ſuppoſing the Deeds now impugned out of the Queſtion) would have reverted to Robert Lord Roſs and his 
Heirs and Aſſigns, the Reſpondent therefore had no Title or Intereſt to carry on this Action, and ought 
not to be let into a Proof of his Reafons of Reduction, eſpecially at ſo great Diſtance of Time, and when 
the Parties to the ſeveral Deeds were all dead. That David Roſs Weakneſs and Incapacity was a meer 
Fiction, as appeared from his having been employed in ſeveral publick Characters; ſat-many Years in Par- 
. liament, was high Sheriff of the County, commanded an independant Company, and lived in an intimate 
Degree of Confidence and Friendſhip with ſome of the firſt Men of his Age and Country. That his Mo- 
tives for making the Settlement of 1685, were wiſe and rational, and the Bargain he made a very advanta- 
geous one for himſelf. _ That General Ro/5 was a Purchaſer for a full Conſideration, which eſtabliſhed his 
Title without any collateral Aid. = | 

Anſwer for Reſpondent. The Reſpondent anſwered, That the Charter of 1648 proceeded on no other Warrant than an Appriſi"g 
for a ſmall Sum, led at the Inſtance of Alexander Lindſay of Pitcarly, who aſſigned the ſame to William Roſs 
of Annat; who in Ofober 1620, granted a Bond of perpetual Reverſion to David the ſecond of Balnagoun 
and his Heirs Male, whereby he bound and obliged himſelf, upon Payment of 3600 Merks Scots (in Sterling 
200 1) either o diſcharge and renounce, or to aſſign, the ſaid Appriſing to any Perſon or Perſons to be 
named by the Earl of Mar, Earl of Tullibardin, and Grant of Fraichy ; that therefore the Appriſing muſt 
. remain for ever redeemable, and could not be ſet up as a Title to the Eſtate, And ſeparately, that 
David the Third had, in 1667, obtained a Charter from the Biſhop of Roſs, whereby the Lands held of the 

Biſhop were. deviſed to the ſaid David the Third, 'and his Heirs Male whatſoever. | 
Appaliint's Rept The Deferdant replied, That neither the Smallneſs of the Sum in the Appriſing, nor the Bond of Re- 
7" verſion, could prevent the Charters which followed on that Appriſing, in 1620, 16 38, and 1648, to be 
Titles of Preſcription; and that as this Appriſing was the only Title made up to the Eſtate, and under which 
it had been enjoyed ſince the Year 1620, all Challenge was cut off by Preſcription That as the Heirs 
of the Family uſed this Appriſing as their ſole Title to the Eſtate fince the Year 16 30, no Challenge could 


Tt 


now be competent to the Reſpondent, a remote collateral Heir Male, whoſe Anceſtor, as well as the other 


Friend 
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Erin Lr eee eee . 
rgreed that the Eate Thould be ſettled on the Lords Roſs, on Bajlute of Heirs 
Male of the Body of the'fa d David the Second, That the Challenge on c e kl againſt the 
Deed of Entail 168 5, came too late, after the Eſtate had Been more than F ift Vears poſſeſſed on the Title 
of that Dred ; and therefore this Action was barr'd both by the poſitive and negative Preſcriptions. 
The Reſpondent gave into Court a Condeſcendance or Particular of his Reaſons of Reduction, which 
having been anſwered' by the Defendant, the Lords of Seſſion pronounced the following Interlocutor, 
Found the Purſuer, Alexander Roſs of Pitca;ny, as Heir Male of the ſaid David Roſs of Balnagown, 
4 or as having Right to the Adjudication led againſt him the faid Alexander, as charged to eyter Heir 
x« the ſaid deceaſed David Roſi by David Ro Writer in Edinburgh, bas no ſufficient Title 1a carry on this 
« Proceſs, 'in ſo far as concerns ſuch Lands or Parts of the Eſtate of the ſaid David Roſs to Which the Purſuer 
« could not ſucceed as Heir Male to him, and whereof the Succeſſion is deviſed to a diffirent Series of Heirs, But 
« found, that by the Charter produced, granted by the Biſhop of Roſs to the ſaid David 25 in Anno 
„ 1667, the Succeſſion of the Lands, and others therein contained, is deviſed to the ſaid David Roſs his 
« Heirs Male ; and therefore ſuſtained the Purſuer's Title, in fo far as concerns thoſe Lands, and repelled 
the Defence of Preſcription, But found, That the Qualifications of Fraud and Circumvention, and 
« particularly; of the Facility and Weakneſs of the ſaid David Roſs of Balnagown, condeſcended upon by 
« the Purſuer, are not ſufficient for allowing him a Proof even before Anſwer of the ſaid Qualifications, 
u after ſo great à Diſtance of Time, and after the Death of the ſaid David Rols of Balnagown, gnd of all the 
« other Parties concerned in the Tranſactions 'now quarrel*d; and remit to the Lord Dun, - Ordinary in the 
« Cauſe, -to proceed accordingly.” er Ons ne 


* 


The * acquieſced in the firſt Part of the Interlocutor 3 but by Petition to the Court, prayed a 
the laſt Part, and that the Qualifications of Fraud and Circumvention, ſpecified by him, might 


be found ſufficient to entitle him to a Proof before Anſwer of the Weakneſs and Facility of David Roß, of 
the ER Leſion ariſing to him through the Tranſactions quarrelled, and of the undue Contrivances by 
which t 


were brought about; but the Court, without giving the Defendant the Trouble of an Anſwer, 
© adbered to their former Interlocutor, and refuſed the Defire of the Petition.” 


The Reſpondent then gave in an additional Condeſcendance or Particular of Reaſons of Reduction, which 
were anſwered by the Defendant ; and from thence till 1754, when, by the Death of Charles Roſs and his 


Brother, another intermediate Remainder Man, without Iſſue, the Eſtate was come to the Appellant, no 
further Proceedings were had in this Cauſe. 


In 1754; The Reſpondent revived his Action, and on his Petition the Court allowed both Parties to take 
the ſition of certain old Witneſſes then named to lie in retentis, and granted Commiſſion to the Sheriffs 


of the ſeveral Shires, within which the Witneſſes lived, for taking their Oaths; in conſequence thereof a 
Number of Witneſſes were examined, 


The Reſpondent then prayed the Lord Ordinary to rt the Condeſcendances of the Reaſons of Re- 
duction, with the Anſwers to the Court. N 


But the Appellant objected thereto, inſiſting that the Matter was determined by the Interlocutor of the 
of February, 2740, except as to the Lands contained in the Biſhop's Charter of 1667, to which only 
the Reſpondent's Title of Action had been ſuſtained. That the Court having found the Reſpondent had 
no ſufficient Title to carry on the Proceſe, as to ſuch Lands or Parts of the Eſtate to which he could not ſuc- 
ceed as Heir Male to the ſaid David the Third; and whereof the Succeſſion was deviſed to a different Series 
of Heirs; and by the Charter 1648, the Succeſſion of the whole Eſtate (excepting the ſmall Part in the 
Charter 1667) being limited to the Heirs of Robert Lord Roſs, which plainly excluded the Claim of the 
Reſpondent, as Heir Male; the Appellant therefore prayed the Lord Ordinary to apply that Interlocutor, 
and to aſſoilzie him, except as to the Lands held of the Biſhop. 
The Lord Ordinary pronounced the following Interlocutor. Made Aviſandum, with the Condeſcen- 
e dances, Informations, additional Condeſcendances and Anſwers given in for either Party to the Lords, 
« granted Diligence at the Purſuer's Inſtance, againſt Havers for recovering ſuch farther Rights and Titles 
eto the Eſtate of Balnagown, or any Part thereof, which are deviſcd to Heirs Male whatever, to be re- 
14 yore the firſt Sederunt Day of June then next to come.“ | | 


'a Repreſentation for the Appellant to the Lord Ordinary againſt 
His Lordſhip refuſed the Deſire thereof, but ſuperceded 


Variation 


the laſt mentioned Interlocutor, 


giving in the Condeſcendances, Anſwers, and 
Informations to the Lords Boxes till Friday next.“ | | 
No Writings were recovered by the Reſpondent, in conſequence of the Diligences granted to him by the 
Lord Ordinary. ' | 


7 


On a Petition of the Reſpondent, the Court allowed him to examine certain other old Witneſſes then 


named by him, granting a Commiſſion for taking their Depoſitions to lie in retentis ; and they were exa- 
mined accordingly. | 


The Lord Ordinary having reported the. Condeſcendance of the Reaſons of Reduction, the Court pro- 
nounced the following Interloculor. ** The Lords before Anſwer allow the Purſuer, Alexander Roſs of 


ap- ** Pitca{ny, to prove his Reaſons of Reduction, and all Facts and Circumſtances which may be material for 


1 | Y 
* him in the Cauſe, and allow the Defender, Colonel James Roſs, to prove bis Defence, and all Facts and 


-«* Circumſtances which may be material for him in the Cauſe, and allow both Parties a conjunct Probation, 


© all prout de jure.” 


The Appellant petitioned the Court to alter their Interlocutor, and either to aſſoilzie him, with reſpect to 
all the Lands, except thoſe contained in the Charter 1667, before any Proof granted; or if the Reſpon- 
dent ſhould inſiſt that he could recover other Title Deeds, and for that Purpoſe deſire to have a further 
Diligence, to ſupercede granting any Proof, till it be known what can be recovered upon that Diligence. 


- But the Lords, after adviſing this Petition, “ refuſed the Deſire thereof.” 


The Appellant being greatly aggrieved by the Lord Ordinary's Interlocutor of the 27th of February, 
1756,” and by the two Interlocutors of the whole Lords of the 29th of Fuly and 11th of Augu/t, 1756, bath 
appealed therefrom, and humbly hopes they ſhall all be reverſed for the following, among other, 


LM 4— 0--N-$: 


It is an eſtabliſhed Rule in all Laws, as well as in common Senſe, That a Plaintiff, ſeeking Re- 
lief againſt a Settlement, for Fraud or any other Reaſon, muſt ſhew a Title in himſelf, in caſe 
that Settlement was out of the Way. If he fails in this, he is ſtopt in limine, ſince a Plaintiff *s 
ſaying, you have no Title, ergo 1 bave, is a non ſequitur ; and the letting him into a Proof of 


Facts and Circumſtances, would be but unneceſſarily vexing the Defendant in a Queſtion 
wherein the Plaintiff has no Concern, 
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